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 The Unique Challenges of the Coming Year(s) 

Tim Burke, Fraternal Law Partners, tburke@manleyburke.com 

 

 The upcoming academic year may be the most challenging in the history of collegiate 

fraternal organizations! 

Some campuses may not open, at least not in the traditional sense.  Those that do may not 

remain open if COVID-19 continues to spike in some places or returns with a vengeance in others. 

And the broad calls from active members and others for racial justice, increased diversity, and an 

examination of each organization’s history presents an equally important and hopefully a longer 

lasting challenge.  

Both need to be addressed with care, a willingness to change and little time to spare.   

COVID demands compliance with the directions of the CDC and state and local regulatory 

officials, an emphasis on cleanliness and sanitary conditions in chapter houses unlike anything in 

the past, social distancing, masks and a heavy dose of common sense (which was totally lacking 

at this year’s spring break beach parties).  More meetings, even recruitment, will need to be done 

on the internet.  Creativity and flexibility, exercised appropriately, will be necessary.   
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As hard as it may be to address COVID in the coming academic year, there is reason to 

hope that science will find real scientific and medical solutions to the pandemic in the relatively 

near term. 

However, there is no drug or vaccine that will create racial justice.  It will take as serious of 

a commitment as the COVID response, but one that must last longer and require a greater 

willingness to understand one another and effect change.   

Here again, the internet will be a powerful tool.  It is almost instantly able to spread the 

word on injustices.  In recent weeks, many national and international sorority and fraternity 

headquarters have seen how quickly and effectively a determined group of members can call for 

change.   

But social media and the internet is a double-edged sword.  Inappropriate racist comments, 

even if intended by the writer as satiric comedy, can cost the writer his or her job, prospects for a 

new job, or membership in an organization they love.  Similarly, unfair or inaccurate claims, too 

often done anonymously, can do enormous damage to someone’s reputation. 

History cannot be changed.  How history is viewed or celebrated can be.  More critical 

is the future.  Fraternal leaders may not be able to control the future of COVID, but they can impact 

the future of their organizations when it comes to issues of diversity and racial and social 

justice.  Joining in addressing that challenge fits well within the broad civic and social purposes to 

which virtually every Greek organization ascribes. 
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Following Defeats in Court, Harvard Abandons Its Anti-Fraternity and Sorority Policy 

Tim Burke, Fraternal Law Partners, tburke@manleyburke.com 

 

Harvard, perhaps the most prestigious and powerful university in the country, has 

apparently given up its fight to punish its students who elect to join off-campus single sex 

organizations.  Facing litigation in both state and federal court brought by some students and 

their fraternities and sororities, Harvard’s President Lawrence S. Bacow announced on June 29, 

2020 that Harvard concluded it was going to lose the federal case.  That case argued that 

Harvard’s regulations discriminated based on sex, and therefore violated Title IX of the Higher 

Education Act.  

As reported in the Harvard Crimson, President Bacow acknowledged that the federal 

judge handling that case had accepted the legal argument of the Plaintiffs that while Harvard 

may attempt to justify its position by arguing it was intended to counteract discrimination based 

on sex, Harvard’s “policy . . . is itself an instance of discrimination based on sex.”  Bacow and 

Harvard were prompted to review the University’s position after the U.S. Supreme Court’s 

decision earlier in June, which had ruled that Title VII of the Civil Rights Act prohibited 

discrimination against LGBTQ workers.1  

It never helped Harvard that this premier liberal arts institution was set to use severe anti-

intellectual forms of punishment against any members of the 2021 graduating class and beyond 

who dared to join single sex private organizations.2  They would be banned from holding 

leadership positions in campus organizations, including being captains on Harvard’s athletic 

 
1 Bostock v. Clayton Cty., No. 17-1618, 2020 WL 3146686 (June 15, 2020).  
2 Tim Burke, Two Lawsuits Filed Against Harvard, 158 FRATERNAL LAW (Jan. 2019); Sean Callan, 
Major Early Victory for Greek Organizations in Federal Suit Against Harvard, 161 FRATERNAL LAW 
(Sep. 2019). 
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teams.  Even more incredibly, those students would be blocked by the University from obtaining 

major scholarship opportunities like Marshall and Rhodes fellowships.  

Dani Weatherford, CEO of the National Panhellenic Conference, and Judson Horras, 

CEO of the North American Interfraternity Conference, promptly released a statement making it 

clear that “[t]his should serve as a lesson to Harvard and other universities—students are free to 

associate with other students without regard to their gender, and targeting student organizations 

is illegal and wrong.”  They went on to note that “[w]hile we are pleased that this policy will no 

longer hang over Harvard students, we are also painfully aware that its effects will linger—

particularly for women’s-only organizations that were decimated by this policy.” 

In a news release, the Fraternity and Sorority Political Action Committee stated “[e]very 

Greek man and woman should celebrate V-H Day. It’s a tremendous win for all of us but most 

especially our students at Harvard who can now be a part of the organization of their choice 

without reprisal.” 

“Harvard’s effort to crush one of America’s most fundamental freedoms for its students 

failed in the court of public opinion and was failing the in court of law,” said Foundation for 

Individual Rights in Education (FIRE) Executive Director Robert Shibley.  “Harvard squandered 

time, resources, and most of all its credibility defending its indefensible blacklist policy. While 

this ‘Crimson Scare’ is finally over, lasting damage has been done to many cherished men’s and 

women’s groups that either shut down or were muscled into changing their policies against their 

wishes.” 

Harvard’s decision may indeed have far reaching impacts on those universities that 

impose different standards and requirements on single-sex organizations than on other student 

organizations.   
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Two Good Zoning Decisions  

Newark, Delaware Changes Course 

Tim Burke, Fraternal Law Partners, tburke@manleyburke.com 

 

The City of Newark, Delaware embarked on an effort to permanently shut down the 

Kappa Alpha house that was first occupied by students who were members of the fraternity at the 

University of Delaware more than seventy (70) years ago. But in this instance, alumni of the 

chapter organized legal and lobbying effort. Last month, this lobbying effort resulted in a change 

of zoning on the property and a commitment to make further changes to the zoning code that will 

allow the property to continue to be used as a fraternity house. 

Newark had added a provision to its zoning code that to conform to zoning, a chapter 

house had to be occupied by a fraternity or sorority approved or sanctioned by the University of 

Delaware (the “University”). After the University stripped Kappa Alpha of its recognition for 

disciplinary reasons (relatively minor ones at that), Kappa Alpha planned to lease the house to 

another Greek organization until it could regain university recognition. But the city refused to 

permit that, mandating that without university recognition, the house had to comply with the 

zoning requirements for a single-family home, which meant it could only be occupied by three 

(3) unrelated adults; the house normally housed twenty-one (21) individuals as a chapter house.  

The house was a historical property, one of the few left in the university neighborhood. It 

was entirely surrounded by the University. The closest single-family home is two blocks away 

and that is the University President’s home. 

Without some relief from the city regulations, the Kappa Alpha house was likely 

doomed. But alums of Kappa Alpha were determined not to let that happen. Utilizing a 
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combination of legal efforts and old-fashioned organizing and lobbying, they made their position 

clear to the city. One lawsuit was filed and is currently pending in state court (handled by 

Richard Abbott, a Delaware zoning attorney), while threats of another suit being filed in federal 

court were also made. Alums also started communicating directly with members of the Newark 

City Council. And they made the case to local historic preservation advocates that the house 

needed to be preserved. They showed up at public hearings and presented their points.  

Ultimately, Newark changed course. In June 2020, the city changed its zoning code to 

provide special use permits for fraternity and sorority houses and established standards that, if 

violated, could result in the permit being withdrawn.  

There is now a clear process that must be followed, and the City cannot take away the 

permit without following constitutional due process standards, which courts have long 

recognized. That is far different than leaving things in the hands of a local university, where due 

process rights are not as well recognized. It appears the City is also moving to make another 

important change to its zoning code, which will provide that to be a legal chapter house, there 

must either be recognition by the University or the chapter using the house must be affiliated 

with a national Greek organization.   

As has been discussed in Fraternal Law, recent court decisions have recognized that 

local zoning authorities cannot effectively turn over their zoning controls to the local university, 

nor strip a chapter house—that had already established a legal use conforming to then-existing 

zoning—of its right to continue as a legal nonconforming use even after a zone change (such as 

one requiring university recognition).1     

 
1 Tim Burke, Pennsylvania Appellate Court Issues Two Decisions Protecting Fraternity Houses from New 
Zoning Requirements, 163 FRATERNAL LAW (Jan. 2020), Sean P. Callan, Bloomington Zoning Ordinance 
Unconstitutional Says Indiana Court of Appeals, 164 FRATERNAL LAW (Feb. 2020).  
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Zoning cannot be changed without impacted property owners being notified of the public 

hearings at which such changes will be considered. House corporations and the chapters 

occupying houses that may be impacted need to understand that and take advantage of the 

opportunity to speak up at those hearings. House corporations should consider engaging in voter 

registration campaigns so that those speaking on behalf of protecting the property and 

constitutional rights of the owners and occupants of chapter houses are recognized by the 

municipal leaders as registered voters. There is no question that local elected officials who make 

these decisions will listen more closely to registered voters. The law is very clear that college 

students can register and vote where they are living while in college. Take advantage of that. 

And yes, it helps to have solid legal representation.  

 
 
 
 

Positive Development in Pennsylvania Zoning Case 
 

Jeffrey Rosario Turco, Law Office of Jeffrey Rosario Turco 

 

Another significant zoning victory has been allowed to stand by the Pennsylvania Supreme 

Court. Here is the report from Jeffrey Rosario Turco, an attorney from Chelsea, Massachusetts, 

who represented the Alpha Chi Rho chapter house at Penn State:   

I am pleased to report that after three long, and expensive years of litigation, by Order dated 

June 23, 2020, the Pennsylvania Supreme Court DENIED the Borough of State College’s 

Petition for Allowance of Appeal. The case is now over and the rights of “non-conforming 

use” property owners of the Alpha Chi Rho chapter house has been upheld. 
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By way of background, Alpha Chi Rho (AXP) built its present fraternity house in 1922. 

The Borough of State College enacted its zoning ordinance in 1959, thereby making the 

AXP house a protected non-conforming use. In 2010, the Borough amended its zoning 

ordinance to define a fraternity as being a “Pennsylvania State recognized fraternity.” In 

2017, PSU suspended AXP for one year. As a result, the Borough took the position that 

the loss of Pennsylvania State University (PSU) recognition meant that AXP was no longer 

a legal fraternity under the zoning code, and therefore no longer protected by the “legal 

non-conforming use” status of its house.  

The Borough’s enforcement action was upheld by its Zoning Board of Appeals but 

subsequently overturned in a thoughtful decision by the Centre County Court. State College 

elected to pursue a further appeal to the Commonwealth Court. As Fraternal Law 

previously reported, in December 2019, the Commonwealth Court repudiated the 

Borough’s arguments and upheld the finding that the zoning definition could not be 

retroactively applied to the fraternity. Equally as important, the Commonwealth Court 

opined in a footnote that, though they did not need to rule on the substance of the ordinance, 

if they were to rule, the ordinance would be struck down as an unlawful delegation of the 

Borough’s zoning authority to PSU.   

The Borough, this time with the full backing of PSU, filed the Petition for the Allowance 

of Appeal, claiming all sorts of chaos would result if the Borough and PSU could not 

enforce the requirement that to be a legal use, the fraternity occupying the house had to be 

recognized by PSU. Despite such claims of chaos, the Pennsylvania Supreme Court ended 

the case with the denial of the Petition.  
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It should be noted that the rationale articulated in the Commonwealth Court’s footnote was 

the same reason why an Indiana Court struck down a Bloomington, Indiana zoning provision that 

required the recognition of Indiana University for occupancy of fraternity or sorority houses.   

For more information on this matter, see Tim Burke, Pennsylvania Appellate Court Issues 

Two Decisions Protecting Fraternity Houses from New Zoning Requirements, 163 Fraternal Law 

1 (Jan. 2020), and Tim Lynch & Jeffrey Rosario Turco, Court Finds for Alpha Chi Rho in Zoning 

Challenge, 153 Fraternal Law 2 (Jan. 2019).  

 

California Court Of Appeal Holds That Sorority Members Do Not Owe A Duty In A 

Negligence Case Based On Their Agreement To Abide  

By  University Risk Management Policies And Protocols 

Michael Osborne, San Francisco Office of Cokinos | Young, mosborne@cokinoslaw.com 
 

 

In a case of first impression in California, the California Court of Appeal has certified for 

publication a very recent opinion that rejects a plaintiff’s efforts to base a claim of negligence on 

students’ alleged failures to follow certain risk management policies and protocols adopted by the 

University and the University’s Greek-Life umbrella groups.   

In Hanouchian v. Steele, the Court of Appeal issued an opinion in a Los Angeles case 

arising from an altercation at an off-campus party hosted by several individual members of Phi 

Mu at California State University, Northridge (“CSUN”).1 As the result of the efforts of interested 

third parties (National Panhellenic Conference, North American Interfraternity Conference, and 

 
1 No. B291609, 2020 WL 3446862 (Cal. Ct. App. June 4, 2020).  



July 2020  Vol. 165 

10 
 

USA Taekwondo), the Court reversed its original order denying publication and, on June 24, 2020, 

issued an Order granting those parties’ requests to certify the case for publication in the Official 

Reports. 

 In the trial court, the plaintiff in Hanouchian alleged that the University “and its 

fraternal organizations jointly developed rules and guidelines governing fraternity and sorority 

events.”2 Those rules require fraternities and sororities hosting an off-campus event to comply with 

a number of obligations relating to event registration, guest lists, the service of alcohol, security 

arrangements, and general compliance with “established risk management policies.”3 The male 

plaintiff, who was injured in an altercation with non-students who attended the allegedly “open 

party,” sued individual Phi Mu members for negligence.  To support the claim of negligence, the 

plaintiff alleged that the sorority members owed duties to protect the plaintiff “from foreseeable 

risk of harm resulting from sorority-related events and activities that violated CSUN’s fraternal 

organization safety protocols and risk management procedures.”4   

 The individual sorority members filed demurrers5 to the complaint on the grounds 

that they did not owe the plaintiff a legal duty.  The trial court sustained the demurrers without 

leave to amend and granted the dismissals, finding that the members, as a matter of law, did not 

assume a duty to prevent the assailants’ alleged criminal acts.6  

 No previous appellate court in California had addressed the issue of whether a 

University’s risk management policies can be used to create a duty on the part of sorority or 

 
2 Id. at * 3.  
3 Id. at *3–4.  
4 Id. at *5–6.  
5 Demurrers are California’s version of a motion to dismiss based on a failure to state a viable cause of 
action.  
6 Id. at *6–7.  
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fraternity members to protect a third party.  In analyzing this issue under California’s long-

established rules governing when a duty will be imposed on a person (rules that are similar to many 

other states’ analyses of these duty issues under general common law principles), the Court of 

Appeal held that the members’ “agreement to be bound by the [University’s] guidelines is not a 

basis to impose a greater legal duty upon [the members] than our statutory or common law 

permits.”7   

 The Court also addressed the plaintiff’s arguments, seen in many fraternity-related 

lawsuits across the country, that concerns about risk management issues on college campuses and 

the general knowledge of instances of criminal acts where risk management violations have been 

committed (including claims of hazing, alcohol use, and sexual assault) are insufficient to find that 

such criminal acts are foreseeable without evidence of actual notice or knowledge involving the 

event or situation in question.  In rejecting the plaintiff’s foreseeability arguments, the Court of 

Appeal held that the risk management policies promulgated by the University and its fraternal 

groups “are insufficient to establish the high degree of foreseeability required to impose the 

burdensome legal duty that Plaintiff proposes.”8 The Court held that Greek members are no 

different than other members of the public where a duty will be imposed based on foreseeability 

only if there is actual knowledge of prior similar incidents at prior similar events, or if there is 

actual knowledge of the wrongdoers’ violent or criminal propensities.9 In language that is 

significant when faced with allegations that a fraternity or sorority, or its members, owe a duty 

based on prior incidents at other events, the Court held that the defendants’ “alleged knowledge of 

prior incidents at other fraternity parties establishes only ‘general knowledge of the possibility of 

 
7 Id. at *14 (emphasis in original).  
8 Id. at *15. 
9 Id. at *18.  
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violent criminal conduct’” and “it does not suffice to make it highly foreseeable that a criminal 

assault would occur.”10   

 Also as seen in many negligence lawsuits against fraternities and sororities, the 

Plaintiff also asserted that the members’ alleged “failure to abide by their own safety rules 

constitutes a negligent undertaking.”11 In analyzing the elements of a claim for negligent 

undertaking—here, in the context of a fraternal organization—the Court rejected the Plaintiff’s 

arguments and held that the facts did not establish a negligent-undertaking claim’s essential 

elements:  (1) the members “did not increase the risk of harm to Plaintiff by throwing an open 

party in violation of the safety protocols their sorority had agreed to with CSUN”; and (2)  the 

Plaintiff could not prove “that he actually and reasonably relied upon CSUN’s safety protocols.”12 

 In affirming the trial court’s granting of the dismissals, the Court ordered that the 

opinion was not certified for publication. Under California’s strict appellate rules, an “unpublished 

opinion” may not be quoted or cited or relied upon by any California judge nor by any party in 

other litigation.  Based on the importance of the issues decided by this Court, I was retained, on a 

pro bono basis, by the National Panhellenic Conference and the North American Interfraternity 

Conference, to submit a request for publication.   

 Our request for publication asserted that the opinion had met two of the criteria for 

publication.  First, the opinion applied an existing rule of law to a different set of facts.  We pointed 

out that the Hanouchian opinion was following a continuum from two previous appellate opinions 

(University of Southern California v. Superior Court, 410 P.3d 22 (2018), and Barenborg v. Sigma 

Alpha Epsilon, 244 Cal. Rptr. 3d 680 (2019)), which had rejected similar duty allegations against 

 
10 Id. at *19.  
11 Id. at *20.  
12 Id. at *22.  
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a University (USC opinion) and against a national fraternal organization (Barenborg opinion).  As 

we asserted, “publication of the Hanouchian opinion is warranted so that this additional category 

of defendant—the members themselves—does not face liability merely because their conduct 

violated a third party’s risk management protocols or policies.” 

 Second, we argued that the opinion involves a legal issue of continuing public 

interest, helping to develop California law as to the duties and liabilities of fraternal organizations 

and their members.  This argument relied on the recognition that such organizations should be 

encouraged to adopt risk management policies and procedures without fearing the imposition of 

civil liability, quoting from the Indiana Supreme Court in Yost v. Wabash College, 3 N.E.3d 509, 

521 (Ind. 2014), “[T]he national organization . . . should be encouraged, not disincentivized, to 

undertake programs to promote safe and positive behavior.” 

 Another interested party, USA Taekwondo, the national governing body for the 

Olympic sport of taekwondo, also filed a request for publication.  USA Taekwondo is a defendant 

and a party to an appeal currently pending before the California Supreme Court (Brown v. USA 

Taekwondo, review granted January 2, 2020) and involving the question of the appropriate test 

that a plaintiff must satisfy to establish a duty to protect participants from sexual abuse by third 

parties.  USA Taekwondo argued in its request for publication that the Supreme Court and the 

parties should be able to rely on and cite to the Hanouchian opinion. 

 On June 24, 2020, the Court of Appeal granted the requests for publication and 

ordered the Hanouchian opinion to be published in the Official Reports.  The plaintiff in 

Hanouchian has until early July to file a petition for discretionary review with the Supreme Court. 

 Phi Mu was not a party to the Hanouchian appeal.  By stipulation, the trial court 

proceedings against Phi Mu and the two assailants were stayed pending the outcome of this appeal.  
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Once the case is re-activated in the trial court, Phi Mu will be able to assert its defenses that the 

party at a private residence was not a sorority event and that, under the Barenborg opinion that we 

obtained last year, the national organization itself owes no duty with respect to the activities of the 

members or the local chapter. 

 Plaintiff’s attorneys often assert that the universities’ and the IFCs’ policies and 

rules establish duties that support a claim for negligence against the chapters or their officers and 

members.  The Hanouchian Court’s analyses and holdings, now certified for publication, while 

involving members only, can also be used in defense of chapters and national organizations that 

are also alleged to have a duty based on university rules and standards.  This will help avoid the 

situation I faced several years ago defending a national fraternal organization in Los Angeles where 

the trial judge was allowing the Plaintiff to use the University of Southern California’s heightened 

expectations and policies with respect to fraternal organizations to impose duties that would not 

otherwise apply to the general public in California, such as a bystander obligation to police and to 

control a student’s behavior. 

Michael C. Osborne is a Principal with the San Francisco Office of Cokinos | Young.   
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Five Questions For Fall 2020 

Sean Callan, Fraternal Law Partners, sean.callan@fraternallaw.com 

 

Greek life faces an uncertain future in the near term.  Fraternal organizations face 

challenges in every facet of their business including housing, operations, finance, recruitment, 

charitable giving – the list is endless.  As fraternities and sororities navigate these issues, some 

questions arise again and again.  We answer 5 of the most common questions below. 

1. What is our liability for COVID claims?   

Some good news here.  We see no basis for any kind of strict liability claim.  In other 

words, simply because someone gets sick at your chapter house, or at your recruitment event, etc., 

the organization is not automatically liable.  Rather, COVID liability rests on negligence. 

Broadly speaking, a negligence claim requires proof of four elements: (i) duty; (ii) breach of duty; 

(iii) that the breach of a specific duty is the direct and proximate cause of injury and (iv) damages.   

2. How is a COVID claim likely to play out? 

Applying the negligence principles set out above, the duty or standard of care will be 

established by reference to several sources including CDC guidance, state and local laws and 

directives, local health department rules and possibly University guidelines.  It is important that 

Greek leaders be familiar with these rules while doing the best they can to comply with the rules.  

Many partners in the Greek community have collected resources with links to, and summaries of, 

these various source materials.  The insurance and property management professionals are at the 

forefront of this effort.  The good news – the information is available. 
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Importantly, a breach of the duty of care does not necessarily equate to negligence.  A 

plaintiff must also prove that a breach of a specific duty caused harm.  This seems to be a difficult 

burden in the context of COVID-19. 

Here we have an infectious illness that is in community spread.  Proving that a plaintiff 

became ill from an un-sanitized light switch as opposed to going to a class, bar, IM game, party 

etc. seems nearly impossible.  It is unclear how to successfully prove that a breach of a particular 

duty in a fraternity house caused illness when you have a disease in community spread. 

Looking at the problems with proving negligence, the likelihood of successful suits appears 

low.  That said, if there is a significant and localized outbreak of cases within a particular chapter 

house, this analysis would change.   

Moreover, there will be lawsuits, no matter the odds of prevailing.  For that reason alone, 

Greek leaders would be well served to do their very best to fulfill the duty as established by the 

CDC and other sources.  

3. Should we get waivers from live-in members? 

 There are many different opinions on this issue, none of which are wrong.  We have 

seen different groups approach the issue in different ways.  We discourage waivers at this time and 

to date, we have seen no reason to change our thoughts.   

 First, it is unlikely that there would be a uniform response to such a request.  Some 

members would sign it.  Some would not.  Some would say “I might sign it but let’s talk about my 

parking space” (or any other issue on that member’s mind).  If there are different responses, it is 

unclear how an organization could harmonize those responses.  Different people would almost 

necessarily have very different deals living in the chapter house. 
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 Second, a waiver could be viewed as adhesive.  For instance, if you tell a member 

that she may live in the chapter house per her contract, but only if she signs a waiver, it is unlikely 

that her decision to do so is knowing and voluntary. 

 Third, in some states waivers in a residential housing context are unlawful.  Before 

using a waiver, you should check state law to ensure that such an agreement is even allowed. 

 Finally, you may well find your waiver being used against you in court.  Expect 

plaintiffs to use the waiver to demonstrate that the organization understood that the situation was 

dangerous yet brought students back to the chapter house anyway.  The message in a waiver is that 

“we think that we are doing something that might cause you harm.”  An ineffective waiver could 

be very powerful evidence for a plaintiff. 

4. What should we do going forward? 

 Part of the activities in the Fall will be to gather housing contracts for Fall 2021.  

This may be challenging.  However, there are a few things that can be incorporated into new 

contracts to help address the issues encountered in 2020. 

One provision to consider is an assumption of risk.  This could involve a description of 

COVID-19 along with a discussion that the illness is widely distributed, easily spread, and that 

attending college while living in a chapter house necessarily exposes the member to a risk of 

illness.  The member then agrees to assume that risk.  The message here is that “this risk exists, it 

has been explained to me and I accept that risk.”  This message is much different than a waiver. 

A second provision to consider is a mathematical calculation of discounts on room and 

board fees (if any) if an early closing occurs.  Whether and how much to refund students was a 

difficult issue in the Spring of 2020.  Since the cost of operating a chapter house is not necessarily 

linear, a pro-rata refund would result in losses for most chapter houses.  In most cases, any agreed 
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upon refund formula should be front loaded to capture the fixed costs of chapter house operation.  

While most contracts for Fall 2020 likewise will not contain any refund provision for the most 

part, this can be changed going forward. 

 Third, consider a provision setting parameters for quarantine and generally what 

happens if a member falls ill.  Perhaps the agreement might provide that the member is expected 

to leave the facility and that during such absence, all fees would be waived.  Such a provision 

would be difficult or impossible to enforce if needed, but simply having the provision would likely 

help cajole voluntary compliance. 

 Fourth, you may consider a special provision for handling COVID-19.  As we 

learned in the Spring, a pandemic and the fear that comes with a pandemic does not fit neatly into 

a force majeure clause.  Creative drafting could capture the contractual nuances of dealing with 

this illness. 

 These are examples of the types of issues we will surely address in the 2021 

contracts; there will likely be others.  We know with certainty that all housing agreements should 

be examined with a new perspective. 

5. My live-in members for Fall want out; what can we do?   

We have seen all manner of reasons given for escaping housing agreements for the Fall.  

Most of them relate in some way to fears that a member would infect family members if the 

member became ill.  No matter the reason given, it is important to keep in mind what the member 

is doing – this is an attempt to escape contractual obligations to pay money.  It’s all about the 

money!!! 

 No housing agreement requires a member to live in a chapter house.  The central 

agreement in a housing contract is that the house corporation provides space in the chapter house, 
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while the member pays a fee.  Actual residence in the chapter house is not required.  In other words 

– the member is free to live anywhere. 

 So, the question presented is really “does the provided excuse rise to a level 

sufficient to allow this member to escape a contractual obligation to pay?”  The answer in nearly 

all cases is no. 1   

 There are very limited exceptions to this general rule.  While fraternities and 

sororities are exempt from the Federal ADA, they are not exempt from the Fair Housing Act.  

Likewise, there may be state level versions of the ADA that do apply to Greek housing.  Given 

that at least some of these kinds of laws apply to Greek housing, the house corporation must be 

vigilant to determine if any member raises an issue that could be a disability under the law.  If so 

– then there may be grounds to avoid the contract and that situation must be examined 

meticulously.  

 These claims are few.  Most of the COVID related excuses do to rise to this level 

and could be legally denied.  Again – this is a dispute about money; it’s not a dispute about where 

to live.  Every member can live wherever they want.  The question is whether they are going to 

meet their contractual obligations.  The legal answer, in most case, is that they must.      

 

 

 

 

 

 

 
1 I would note that even death does not allow one to escape a lease or a mortgage – the obligation to pay 
follows your estate. 
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More Guilty Pleas in Ohio University Hazing Death 

Jim Schirmer, Manley Burke LPA, jim.schirmer@manleyburke.com 

 

In the wake of the death of Collin Wiant on November 12, 2018, Elijah R. Wahib, 22, of 

Westlake, OH, has pleaded guilty to two counts of felony obstruction of justice, felony 

permitting drug use, and two counts of misdemeanor hazing.1 

On June 23, 2020, Athens County Common Pleas Judge Patrick Lang sentenced Wahib 

to thirty-one (31) days in jail (with one day credit) for the misdemeanors, and to mandatory 

participation in a drug and alcohol diversion program for the felonies. The proceedings were 

conducted over Zoom due to the COVID-19 pandemic. 

Wahib was the President of the now-defunct Sigma Pi fraternity at Ohio University the 

night of Wiant’s death. Prosecutors said that Wahib allowed members to haze pledges and 

permitted drug use at the fraternity’s unofficial, off-campus annex house in Athens. According to 

prosecutors, marijuana, cocaine, Xanax, and Ecstasy were found at the residence. 

A coroner ruled that Wiant died of asphyxiation after collapsing at the house due to 

nitrous oxide ingestion after inhaling a canister of the gas, also known as a “whippit.” 

The sentencing taking place only two days after Father’s Day, Wade Wiant, Collin’s 

father, addressed the court and Wahib during the proceedings. 

Wahib “was elected to lead men and failed,” said Wade Wiant. 

 

 
1 Sheridan Hendrix, Former Ohio U. fraternity president pleads guilty to charges in death of pledge 
Collin Wiant, COLUMBUS DISPATCH (June 23, 2020), https://www.dispatch.com/news/20200623/former-
ohio-u-fraternity-president-pleads-guilty-to-charges-in-death-of-pledge-collin-wiant. 
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Not only did Wahib allow drug use to take place at the annex house, but after Wiant’s 

death in 2018, authorities said Wahib instructed his fraternity brothers to not provide any 

information to Ohio University investigators. Obstruction charges often come when fraternity 

members attempt to interfere with an investigation. But, as this case makes apparent, attempting 

to cover up rarely works and the wrongdoing carries its own set of additional criminal charges. 

If there is anything surprising in the fallout of Wiant’s death it is the light sentences 

applied thus far. Wahib is the fifth former Sigma Pi member to plead guilty to charges, but the 

first to receive jail time for his involvement. Of note, all those who have pleaded guilty agreed to 

cooperate with authorities in the remaining cases. The four remaining defendants face the most 

serious charges, two of whom face involuntary manslaughter and a third faces reckless homicide. 

Fraternal Law reported in February 2020 on the first three students charged in this case.2 

Dominic Figliola was sentenced to one year of non-reporting probation for a hazing charge. 

Cullen McLaughlin was ordered to complete a drug program after being convicted on two fifth-

degree felonies for possession of LSD. Zachary Herskovitz pleaded guilty to one felony count of 

permitting drug abuse and was convicted by the judge of hazing. He was ordered to serve a year 

of non-reporting probation and pay a $250 fine on the hazing conviction while his sentence on 

the felony was delayed pending completion of a rehabilitation program. 

Saxon Angell-Perez pleaded guilty in May 2020 to felony permitting drug abuse, felony 

cocaine possession, and misdemeanor hazing charges, and sentenced to non-reporting probation 

and a drug and alcohol diversion program.3 

 
2 Tim Burke, The First Convictions In The Death Of Collin Wiant Are In—More To Come, 164 
FRATERNAL LAW (Feb. 2020).  
3 Lucas Sullivan, Fourth Sigma Pi member pleads guilty in connection with Collin Wiant death, 
COLUMBUS DISPATCH (May 29, 2020), https://www.dispatch.com/news/20200529/fourth-sigma-pi-
member-pleads-guilty-in-connection-with-collin-wiant-death. 
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A civil suit against Sigma Pi and several other defendants remains pending. 

Sigma Pi is an international fraternity devoted to promoting and supporting the lifelong 

development of its brothers. It is committed to its core values of developing character and 

leadership, and advancing heightened moral awareness. These were not on display the night of 

Collin Wiant’s death. As a result, the fraternity’s members are being criminally charged, its 

organization has been exposed to civil litigation, its reputation has been harmed, and its efforts to 

end hazing have suffered a serious setback. 

 

 

Lawsuit Over Max Gruver’s Death Will Continue Against LSU 

Tim Burke, Fraternal Law Partners, tburke@manleyburke.com 

 

The civil lawsuit filed by the family of Max Gruver continues on. Gruver died in a hazing 

incident in the Phi Delta Theta house at Louisiana State University (LSU). Among other 

defendants, the Gruver family named LSU as a defendant alleging violations of Title IX and state 

law. It is claimed that LSU violated Title IX because the school discriminated against male 

students by policing hazing in fraternities more leniently than hazing in sororities. LSU sought to 

have the case dismissed by the federal District Court—the trial court—and lost. LSU appealed to 

the U.S. Fifth Circuit Court of Appeals, arguing that the University was entitled to immunity 

under the Eleventh Amendment to the U.S. Constitution. 

 The Eleventh Amendment bars suits against states, or instrumentalities of the state, like 

LSU, in federal court. However, states may lose the protection of the Eleventh Amendment when 

they accept federal funds.  
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 In May of this year, LSU lost again when the Court of Appeals ruled it did not have 

immunity.1 There was no question that LSU receives federal dollars tied to Title IX, but LSU 

attempted to convince the Court that it was coerced to accept those funds. LSU went on to argue 

that Congress cannot surprise states with post-acceptance conditions. The Court gave little credit 

to either argument, especially given past precedent in other decisions by the Court. As noted in 

the decision, the law LSU sought to challenge “has been on the books for over thirty years, all 

the while LSU has continued to accept federal funding.”2 The Court of Appeals specifically 

noted that the threat of the loss of federal funds under Title IX was not “gun to the head” 

coercion.3 

 LSU will now go back to the trial court to deal with the merits of the Gruver’s claim that 

because LSU did not treat fraternities found to engage in hazing as harshly as it treated sororities, 

LSU is responsible for Max Gruver’s death.4 

 

 

 

 

 

 
1 Gruver v. La. Bd. of Supervisors for La. St. Univ. Agric. & Mech. Coll., 959 F.3d 178 (5th Cir. 2020).  
2 Id. at 184.  
3 Id.  
4 Note: Phi Delta Theta, which had been named as a Defendant in the Gruver lawsuit, is no longer a party 
in the case. The fraternity is now partnering with the Max Gruver Foundation in its efforts to end hazing. 
More about the partnership can be found here: https://www.phideltatheta.org/2020/01/the-max-gruver-
foundation-and-phi-delta-theta-fraternity-announce-partnership-to-prevent-
hazing/#:~:text=In%20our%20continual%20effort%20to,memory%20of%20Max%20and%20to.  
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In Tennessee, Hazing Victims Might Be Liable for Their Own Injuries 

 Tim Burke, Fraternal Law Partners, tburke@manleyburke.com 

 

DeAudric Halmon filed suit against Lane College alleging he had been severely hazed by 

the Phi Beta Sigma Fraternity, a recognized student organization of the College. He claimed to 

have been blindfolded regularly, “beaten, paddled, burned by candles, deprived of sleep . . . and 

compelled to drink numerous concoctions, including one containing a live goldfish.” He further 

alleged he had been severely injured, experiencing “nausea, vomiting, dehydration, and complete 

renal/kidney failure, all of which required . . . extensive hospitalization.”1  

 Tennessee, where Lane College is located, is a comparative negligence state. Under its 

system, a plaintiff found to be more than fifty percent responsible for his injuries is not entitled 

to any recovery. In a very unusual decision, the trial court granted summary judgment in favor of 

Lane College, finding that the “facts permit a reasonable person to reach only one conclusion, 

and that is the Plaintiff, Deaudric Halmon, was at least fifty percent or more at fault in this 

matter.”2 Halmon appealed. 

 On May 29, 2020, the Court of Appeals of Tennessee reversed that decision.3  The 

Appellate Court acknowledged that the facts presented in depositions taken, which the trial court 

considered prior to granting summary judgement, established Halmon had knowledge there 

would be some hazing:  

 
1 Halmon v. Lane Coll., No. W2019-01224-COA-R3-CV, 2020 WL 2790455, * 2 (Tenn. Ct. App. May 
29, 2020).  
2 Id. at * 3.  
3 Id. 
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He knew he was going to be hit with a paddle during the pledge process with Phi Beta 
Sigma, that his signature was on a ‘Non-hazing sign-in sheet,’ that he continued in the 
pledge process despite hazing, and that he did not report any hazing.4 

 

 But the Court of Appeals went on to note that it was far from clear that Mr. Halmon had a 

complete understanding of the hazing he was going to experience. In fact, Halmon had testified 

that the faculty advisor had informed him that there would not be any hazing. He claimed that 

while he knew there would be some paddling, “it was going to be an easy process.”5  

In his depositions, Halmon also testified that with regard to reporting the hazing, he knew 

reporting was “just against the rituals” and that he was “scared” that he would get “beat up for 

snitching.”6 On this issue, the Court of Appeals noted with favor Morrison v. Kappa Alpha Psi 

Fraternity, in which that court observed that “youthful college students may be willing to submit 

to physical and psychological pain, ridicule and humiliation in exchange for social acceptance 

which comes with membership in a fraternity.”7 The Court of Appeals also noted a slide from a 

Lane College anti-hazing training session that said, “in 95% of the cases where students 

identified their experience as hazing, they did not report the events to campus officials.”8  

 In its decision, the Court of Appeals made it clear that the trial court was premature in 

granting judgment in favor of Lane College. The factual disputes in the record should have been 

left to a jury to resolve and to determine whether Halmon was fifty percent or more responsible 

for his own injuries. 

 Frankly, it is hard to imagine that a jury would reach such a conclusion. But it is equally 

difficult to understand how the trial court reached that conclusion to begin with. After all, the 

 
4 Id. at *3.  
5 Id. at *5.  
6 Id. at *6.  
7 738 So. 2d 1105, 1115 (La. Ct. App. 1999). 
8 Halmon, 2020 WL 2790455, at *8.  
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laws of many states make it clear that assumption of risk by the victim of hazing is no defense at 

all.9 

 Lane College did win a small point on appeal. Part of Halmon’s argument was that the 

University owed him a duty of care in part because the faculty advisor for the fraternity chapter 

was an employee of the University, and Halmon alleged that the advisor knew of—and 

apparently participated in—some aspects of the hazing. The College argued that the advisor’s 

conduct was beyond the scope of his employment and therefore the College could not be held 

responsible for his conduct under the theory of respondeat superior. The Court agreed with the 

College, but only to the extent the College could not be held liable for any alleged intentional 

torts in which the faculty advisor engaged. On the other hand, the Court of Appeals made it clear 

that the College could be liable for the faculty advisor’s negligence in failing to intervene, stop, 

or report the hazing to the College.  

 

New Title IX Regulations: What Do They Mean for Greek Life? 

 Micah Kamrass, Fraternal Law Partners, mkamrass@fraternallaw.com 

 

On May 6, 2020, the United States Department of Education announced the much-

anticipated new Title IX Regulations, which become effective on August 14, 2020. These 

regulations apply to all schools, public and private, that receive federal funding, which is 

includes all but a small handful of colleges and universities.  

 
9 See, e.g., OHIO REV. CODE § 2307.44.  
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Most broadly, the new regulations place the onus on an institution of higher education to 

act when it has actual knowledge of sexual harassment that occurred within the school’s 

educational program or activity against a person in the United States.  

The regulations dramatically narrow the previously wide geographic area in which a Title 

IX violation could have occurred. Now, the Regulations only apply to conduct “on campus and 

in educational activities off-campus such as college sponsored trips and events at off-campus, 

privately owned housed of recognized fraternities and sororities.” 

This new limitation seems to explicitly exclude conduct at the facilities of fraternities and 

sororities that operate independently and without college or university recognition.  

The Regulations also address the issue of conduct by members of a fraternity or sorority 

outside of their privately-owned facility. The regulations state: 

“Where a postsecondary institution has officially recognized a student organization, and 

sexual harassment occurs in an off campus location not owned or controlled by the student 

organization yet involving members of the officially recognized student organization, the 

[institution]’s Title IX obligations will depend on whether the [institution] exercised substantial 

control over the respondent and the context of the harassment, or whether the circumstances may 

otherwise be determined to have been part of the “operations of” the [institution].” 

The ambiguity that exists within this statement will likely present challenges for colleges 

and universities as well as for fraternities and sororities in the coming months.  

The new Regulations also conform with many recent federal court decisions about what 

type of process is due in a Title IX investigation. They clarify that the accused have the right to 

receive written notice, the right to an advisor who can be an attorney, the right to adequate time 
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to prepare a defense, the right to all evidence both exculpatory and inculpatory, and the right to 

review the investigation report.  

Due process in Title IX now also includes the right to live hearings (which can be virtual 

and also can be with parties in separate rooms if requested). Perhaps most interestingly, Due 

process in Title IX now also includes the right to cross-examination conducted by an 

advisor/attorney.  

Fraternal Law recently led an in-depth webinar on the new Regulations. If you would like 

to receive a recording of the webinar please email MKamrass@ManleyBurke.com. We suspect 

these new Regulations will have a major impact and result in substantial changes at colleges and 

universities this fall.   
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2020 Fraternal Law Conference Is Going Virtual! 

The Conference will be all day on Thursday, November 5, 2020, and will conclude at noon on 

Friday, November 6, 2020. More details to follow. 

 

Register: https://fraternallawconference.regfox.com/2020-digital-fraternal-law-conference 

Pricing:   

• Standard Registration (6/1/2020-11/4/2020) $100 

  
Stay tuned to fraternallaw.com for more details!  

 

 

 

 

 

 

 

 


