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Vanderbilt, “All-Comers” Policy
And its Implications for Greek Organizations

O

n January 11, 2012, the United States Supreme Court, in a unanimous decision, recognized “the interest of religious groups in choosing who will
preach their beliefs, teach their faith and carry out their mission,” and emphasized that “the right to freedom of association is a right enjoyed by religious and secular groups
alike.”1
With those strong words, the Supreme Court reversed a Court of Appeals decision and rejected an Equal
Employment Opportunity Commission effort to enforce the
Americans with Disabilities Act against a religious school,
which would have had the effect of requiring the religious
school to keep a “called” teacher (a minister) it no longer
wanted in a leadership position.
While the clear import of this decision is that religious organizations should be free to choose their own leaders, the decision moves in precisely the opposite direction of
what the Court said in CLS v. Martinez 2 just a year and a
half ago. In CLS the Court upheld a public law school’s
regulation that denied recognition to religious groups that
required their members and leaders to share in the religious
beliefs upon which the organization was founded.
At first blush, this dichotomy may appear to have
little impact on fraternities and sororities, but an examination
of a current controversy at Vanderbilt helps demonstrate how
the freedom of association rights of religious organizations
are linked to the rights of fraternities and sororities. Vanderbilt is a private university that would not normally be subject
to the requirements of the United States Constitution. However, Vanderbilt administrators have acknowledged their
desire to afford Vanderbilt students the same rights they
would have on public campuses under the Constitution. Recently, Vanderbilt’s administration has announced its intention to enforce an “all-comers” policy similar to that upon
which the CLS case was decided. Vanderbilt is now requiring that for a student group to be recognized and receive the
benefits that come with recognition, it must admit anyone
who wants to join and anyone should be eligible to run for a
leadership position in the organization, even if they do not
accept the purpose, principle or the religious beliefs upon
which the organization is founded.
In an open letter to members of the Vanderbilt community, Nicholas S. Zeppos, Vanderbilt’s Chancellor, wrote:

As an institution of higher education, Vanderbilt values, above all, intellectual freedom
that supports open inquiry, equal opportunity, compassion and excellence in all endeavors.
Religious freedom is also a fundamental
value of our university community….
At a town meeting forum held on January 31, 2012,
hundreds of students attended to question university administrators about that policy, which appeared to impose restrictions on the very religious freedom the Chancellor saw
as a University virtue.
At that forum, the administration acknowledged that
fraternities and sororities were exempt from the all-comers
policy. Students pressed the administration over the fact that
Greek groups were allowed to discriminate on the basis of
gender to deny membership to many students who came
through rush but were not selected. The administration
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acknowledged those facts and indicated that it may have to rethink the exemptions.
Enforcing a restriction against religious student organizations while not enforcing the same restriction against
social fraternities has not gone unnoticed in the media. In a
guest editorial in The Tennessian, one writer wrote:

for the appeal and perhaps result in a clarification or limitation
of the CLS decision. While Vanderbilt would still not be
bound by such a decision because of its private status, given
past statements by the administration, the justification for its
all-comers policy might no longer exist.
Whether or not the Supreme Court accepts the Alpha
Delta Chi case, it is worth noting as Vanderbilt was urged to,
in a December 2, 2011 letter to the Chairman of Vanderbilt’s
Board of Trust and Chancellor Zeppos from Douglas Laycock,
a University of Virginia School of Law Professor, and five
other law professors from around the country that:

Vanderbilt administrators face significant
challenges if they continue to push this policy.
As the Supreme Court made clear [in CLS], an
all-comers policy is legal if and only if it applies equally to all organizations. [At the town
meeting], Vanderbilt administrators acknowledged that this universal application means
that fraternities and sororities – who limit
membership based on sex and selection criteria – may also be de-recognized.3

No federal or state statute or regulation requires Vanderbilt (or any other public or private university) to place such a prohibition on
religious student groups … leading public
universities allow religious groups to select
their leaders and members according to their
religious beliefs … any federal law or regulation that required Vanderbilt to adopt its new
policy would apply equally to … our own university, but no such law or regulation exists.

And in the National Review on Line, the Senior Vice
President of the Foundation for Individual Rights in Education
(FIRE) argued:
Actually, Vanderbilt has exempted its fraternities and sororities from the rule. The imperatives of social justice, it seems, lose all force at
the door of the DEKE House.4

There appears to be no debate over that statement.
Those universities which are adopting all-comers policies are
doing so as a matter of choice, not legal requirement.
At least at Vanderbilt, it appears that the threats to the
single sex status of fraternities and sororities is abating. Vanderbilt officials have told national fraternity leaders that the
University relies on Title 97 to exempt Greek groups from the
“all comers” policy. In any event, the Greek world cannot
afford to stand idly by while religious groups, some of which
operate in many ways as a fraternity or sorority, have their
membership policies attacked by university administrators.
Historically the founders of many fraternities and
sororities gathered together members of similar religious beliefs and those beliefs formed a part of the bond between members. So concern for the freedom of religion and its expression
by student groups is not foreign to Greek organizations. Greek
groups should be prepared to stand up on behalf of any student
organization whose first amendment Freedom of Association
rights are jeopardized, whether they are religious groups, political groups or other social organizations.
Ideally those religious organizations whose recognition is being threatened will see Greek groups as their allies,
not the enemy. The right to associate with others of like beliefs should be recognized and supported across the political
and social spectrum on college campuses.
There is much at stake in this debate for fraternities
and sororities, as there is equally for the colleges and universities where fraternities and sororities exist. The relationship,
between Greek groups and their host institutions is a valuable,
symbiotic relationship that has greatly benefited both sides,
and more importantly benefited the members of those Greek
groups who are the students of the schools involved. That

There is a real danger for Greek groups. Under CLS,
the Court’s language suggests that an all-comers policy must
be equally enforced with regard to all groups, except those
such as Law Review, where a form of competitive selection
takes place.
While the Greek world has long benefitted from federal law that recognizes that college social fraternities and sororities may discriminate in their membership policies on the
basis of sex,4 that exemption applies only to federal antidiscrimination law. It does not prevent even a public university from imposing its own anti-discrimination policies to deny
recognition to a Greek group that discriminates in membership
on the basis of gender.6
Perhaps some relief may come as a result of A lpha
Delta Chi –Delta Chapter v. Charles V. Reed.6 That case involves San Diego State University’s non-discrimination policy, which it was stipulated by the parties allows recognized
student organizations to restrict membership and leadership to
students who agree with their beliefs unless those beliefs are
religious in nature.”
The United States 9th Circuit Court of Appeals, in
reliance on CLS, upheld San Diego State’s denial of recognition to Alpha Delta Chi, a Christian sorority and to a Christian
fraternity. A petition for a writ of certiorari was filed with the
United States Supreme Court in December and as of this printing remains pending with the U.S. Supreme Court. Should the
Court elect to hear Alpha Delta Chi’s appeal, the Court’s recent decision in Tabor would seem to provide strong support
2
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relationship is greatly jeopardized by an all-comers policy.
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FLSA Compliance for House Directors:
Monitor Overtime with Caution and Care

S

orority and fraternity house directors typically
live where they work, which makes wage and
hour compliance exceptionally challenging. The line between
working and not working is hard to draw, and, when a dispute
arises, it can be difficult for a local housing corporation to
prove the number of hours a house director actually worked.
Clear job expectations and detailed recordkeeping are essential
to successfully defend against a claim brought by a disgruntled
house director.
To further complicate matters, some house directors
may be exempt from the minimum wage or overtime pay provisions of the Fair Labor Standards Act (“FLSA”), but exemption determinations are fact-specific and the penalties for underpayment of wages can be severe, often including liquidated
damages and attorneys’ fees that far exceed the original wage
underpayment. One common misconception is that all employees who are paid a salary are exempt; in fact, only employees who meet a certain salary threshold ($455 per week)
and also have certain job duties that are executive, professional
or administrative qualify for these salary-based exemptions.
Generalizations in this area of the law are difficult because the
specific job duties of house directors vary widely from organization to organization and among different local housing corporations affiliated with the same organization. Furthermore,
the availability of the exemption may vary from year to year
depending on the level of oversight by local volunteer leaders.
In recent years, the Department of Labor has increased its staff of investigators which, in turn, has allowed
increased Wage and Hour Division scrutiny of employer compliance with the FLSA. Local housing corporations that classify their house director employees as exempt (or would like to
do so) should discuss the FLSA exemption status of their employees with legal counsel. FLSA determinations must be
made on a case-by-case basis and exempting employees from
minimum wage and overtime pay is not without risk.
The most conservative approach is to treat house director employees as non-exempt under the FLSA and develop
and adopt policies and best practices to ensure these employees work only 40 hours per workweek and are paid at least the

applicable minimum wage (currently at least $7.25 per hour
and higher under some states’ laws).
Best practices and policies for local housing corporations to eliminate or reduce overtime for house directors include:












Developing and adopting a written wage and hour
policy that is distributed to and signed by house directors upon hire.
Keeping a signed copy of the wage and hour policy in
the house director’s employee file.
Establishing a weekly schedule for house directors
that requires 40 or fewer hours of work per workweek.
Agreeing to a certain amount of “off-the-clock” time
for sleeping, meals, or purely personal pursuits inside
or outside of the local chapter house.
Requiring house directors to secure advance approval
for all work in addition to or outside the weekly
schedule, except in emergencies.
Clearly communicating that all unscheduled work
will be compensated, with or without pre-approval,
but that failure to secure pre-approval may subject the
house director to discipline.
Requiring subsequent paperwork (i.e., an “exception
report”) to record unscheduled work or overtime.
Requiring house directors to accurately record all
time worked and sign their time cards each week or
pay period.

Mandatory recordkeeping under the FLSA includes
indentifying information (full name, social security or other
identifying number, address, birth date, sex and occupation)
and pay stub information (time and day workweek begins,
daily and weekly hours worked, rate and basis of pay, regular
hourly pay rate, total daily and weekly “straight” earnings,
total weekly overtime, additions or deductions from wages,
3
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total wages paid each pay period, and date of payment and pay
period covered). We recommend that you also keep a signed
copy of the local housing corporation’s wage and hour policy
and any records requesting or approving unscheduled or overtime work. As discussed in the November 2011 issue of Fraternal Law, it also is a good idea to develop and implement a
document retention policy. The FLSA requires employers to
maintain certain employee records for at least three years, but
you may consider keeping wage-related records for seven
years for tax purposes.

A robust wage and hour policy will help local housing
corporations comply with the FLSA and help protect against
employment litigation.
 Dianne Chipps Bailey
 Susan Miller Huber
The authors are attorneys with Robinson, Bradshaw & Hinson, P.A. and may
be reached at dbailey@rbh.com and shuber@rbh.com, respectively.

Tennessee Court Holds That National Fraternity
Does Not Owe a Duty to Third Parties

I

n July 2006, Jeffrey Callicutt attended a party
hosted by E.J. Cox, a member of the Tennessee
Zeta Rho Chapter of Alpha Tau Omega Fraternity at the University of Memphis. The party occurred at the home of Cox’s
parents, over twenty miles from the University of Memphis.
Cox’s party had been announced at a summer meeting at the
local chapter house and was attended by approximately five
fraternity members. At the time, Callicutt had been offered a
bid to pledge with the Chapter, but was not a pledge or a member.
During the party, Callicutt and others consumed alcoholic beverages from a common container, which were provided by Cox. Towards the end of the party, Callicutt’s then girlfriend arrived. Members of the fraternity, who were at the
party, had requested that Callicutt find a ride home and not
drive himself. After staying for a few minutes, Callicutt and
his girlfriend left the party. Unknown to the members, each
left in separate vehicles. Callicutt proceeded to follow his
girlfriend down a two-lane winding country road in Shelby
County, Tennessee. While driving, Callicutt crossed the center line, veering into oncoming traffic and struck Davey and
Teresa Mann, causing severe injuries. The Manns’ medical
bills exceed one million dollars.
The Manns sued Callicut and his parents, Cox and his
parents, who were the homeowners, Alpha Tau Omega Fraternity Inc., Tennessee Zeta Rho Chapter of Alpha Tau Omega,
and several individual members of the local chapter. The
Manns asserted claims of negligence and vicarious liability
against the National Fraternity. Alpha Tau Omega Fraternity
Inc. filed a Motion for Summary Judgment.
The trial court granted this motion and Tennessee
joined the growing number of states that have held that without the ability to control the day to day operations and activities of the local chapters or its members, a national organization does not owe a legal duty of care to third parties. In its
ruling, the trial court relied upon the fact that the national fraternity cannot enforce discipline until after a violation of its
policies occurs. The trial court went on to find that the failure
to enforce discipline following a previous, unrelated policy
violation, does not create a duty in a separate and subsequent

case. The trial court also held that any amendment to the complaint to allege an agency relationship between ATO national
and the local chapter would be futile due to the lack of control.
The trial court relied heavily upon Pingeton v. Erhartic, No.991407, 2001 WL 292992, at *3 (Mass. Super. Ct. Feb
5, 2001), which held that, based upon its lack of control over
the local chapter, Alpha Tau Omega Fraternity Inc. did not
owe a legal duty to the Plaintiffs. In Pingeton, the undisputed
facts showed that ATO national headquarters was located in
Indiana, while the chapter at issue was in Worchester, Massachusetts; that ATO national representatives only visit the chapter once or twice per year; ATO national was unaware of the
drinking on the date in question; and ATO national did not
have any interest in the house where the incident occurred.
The Pingeton Court also recognized that ATO had alcohol
polices that its local chapters were expected to abide by, but
that ATO representatives could not be present at every social
event to ensure compliance. Moreover, the Pingeton Court
found that ATO could only enforce discipline after a violation
of its policies due to its absence from the day to day activities
of the chapter. Based upon these factors, the Pingeton Court
declined to impose a duty on the national fraternity. Notably,
despite the existence of questions of fact as to whether the
fraternity or its members provided the alcohol, the Pingeton
Court explicitly held that such a fact was immaterial to whether a duty would be imposed on the national fraternity.
For the same reasons as the Pingeton Court, the court
in the Mann case and others are finding that national organizations do not owe a duty of care to third parties. Due to their
lack of day to day control and supervision, national fraternal
organizations do not have a special relationship with local
chapters or members that would create such a duty. See e.g.
Shaheen v. Yonts, 394 Fed. App’x 224 (6th Cir. Aug. 31, 2010)
(no duty based upon no ability to control and public policy
analysis); Grand Aerie Fraternal Order of Eagles v. Carneyhan
et al, 169 S.W.3d 840 (Ky. 2005)(no duty based upon no ability to control and excessive burden such duty would create);
Walker v. Phi Beta Sigma, 706 So.2d 525 (La. Ct. App. 1997)
(no duty owed based upon no ability to control); and A lumni
Assoc. v. Sullivan, 572 A.2d 1209 (Pa. 1990)(no duty based
4
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upon no ability to monitor or control).
The key factor in all of the cases ruling in favor of a
national fraternal organization is the lack of day to day control
and supervision by the national organization over the operation and activities of its local chapters and members. Courts
have recognized that the national fraternal organizations adopt
bylaws and policies which they expect their chapters and
members to abide. However, as long as the national fraternity
is at such a distance and without staff so as to prohibit daily
supervision and allow for discipline only after a violation,
courts have declined to hold the national fraternal organization
liable. The role of a national fraternal organization should be
predominately passive in its supervision and involvement in

the daily activities of local chapters. This will allow the national organization to continue its principles as a fraternal organization founded to encourage friendship, brotherhood, education and service to the community, and to not become a paternal organization required to exercise daily supervision and
control over its local chapters and members.
 G. Coble Caperton
 Mary L. Wagner
G. Coble Caperton is a partner at Rice, Amundsen and Caperton PLLC in
Memphis, Tennessee and national general counsel for Alpha Tau Omega
Fraternity, Inc. Mary L. Wagner is an associate with Rice, Amundsen and
Caperton, PLLC.

IRS Exempt Organizations Division
Recaps Accomplishments – Hints at Future Areas of Interest

I

n February, 2012, the IRS Exempt Organizations
Division released its FY 2011 Annual Report and
its 2012 Work Plan. The reports contain valuable hints as to
the issues concerning the Division. For instance, as the authors reported previously reported (http://fraternallaw.com/wp
-content/uploads/2012/01/whether-and-where-to-register-your
-foundation.pdf), the IRS hinted in its first Annual Report in
2008 that it would share information and work with the states
to enforce the states’ charitable solicitation registration rules.
While the latest Annual Report is not the blockbuster news
that the first Annual Report was, it still hints at the areas of
focus for the Exempt Organization Division.

cantly enhances the information sharing ability between the
states and Federal government. Daily Tax Report: News Archive > 2011 > July > 07/05/2011 > BNA Insights > Exempt
Organizations: States Ramp Up Regulation of Nonprofits—With Help From the Feds, http://fraternallaw.com/wpcontent/uploads/2012/02/daily_tax_report0711.pdf.
B) Auto-revocation for Non-filers
The Pension Protection Act of 2006 required that
nearly all exempt organizations file a return of some kind.
The PPA further provided that organizations failing to file a
return for three (3) consecutive years would automatically lose
their exemption. Once the exemption is lost through the automatic revocation process, the organization must completely re
-apply to get the exemption back. You can read more about
this issue here:
http://fraternallaw.com/wp-content/
uploads/2012/01/irs-posts-automatic-revocation-list.pdf.
In the 2012 Work Plan, the IRS detailed a new tool
for reviewing the list of revoked organizations called Select
Check. The Select Check tool may be found at http://
apps.irs.gov/app/eos/. The new tool allows for easier searching and sorting of revoked organizations and is updated once a
month for more consistent, timely information. Greek organizations should be aware of the list primarily to look for chapters, alumni associations and local house corporations that fall
into revoked status. This is particularly true for those organizations filing group returns because once the exemption is
revoked, the revoked organization cannot be reinstated simply
by filing under a group return. So organizations operating
under a group ruling should be vigilant to ensure that all of the
organizations contained in its group filing have current exemptions from the IRS, and are not on the revoked list.

Examinations
Examinations continue to be a major part of the work
of the Exempt Organizations Division. In 2004, the Division
conducted 7,275 examinations, including both compliance
checks and full-blown audit examinations. In 2011, the Division conducted 14,893 examinations. Of that total, 11,699 or
79% were full blown examinations. As staffing levels in the
examinations office have remained static (531 in 2011), these
numbers will probably not increase significantly in 2012.
However, exempt organizations are much more likely to face
examination now than they were just a few years ago.
Old Business
The Annual Report recaps some of the important activities
and accomplishments of the Exempt Organization Division.
Some of the highlighted points in the Annual Report are:
A) Prop. Reg. 301.6104(c)-1 – Disclosures to States
The IRS has been saying for years that it intended to
actively engage with the states to share information and assist
the states in registration compliance efforts. We have seen
this occur in practice as many states ramped up registration
enforcement efforts over the last few years. This culminated
in the issuance of Prop. Reg. 301.6104(c)-1 which signifi-

C) National Research Program
For the past two years, the IRS as a whole has engaged in the National Research Program aimed at employment
tax matters. The NRP involves examination of both non5
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exempt and exempt employers. The Exempt Organizations
Division confirmed in the 2012 Work Plan that it will continue
its work with the NRP, meaning that an employment tax examination is slightly more likely than it would be otherwise.

going forward as it seems convinced there are organizations
generating significant amounts of UBTI, but paying no tax.
All fraternal organizations and their foundations should closely review any unrelated business income and ensure it is
properly reflected on a Form 990-T.
Second, the IRS will use corporate governance data
to look for connections between good corporate governance
practices and tax compliance. The authors have talked about
this possibility for many years. But now it is in black and
white – corporate governance practices matter to the IRS,
meaning poor corporate governance practices will raise the
flag for an examination.

New Business
A) Using the Form 990
Many readers have struggled implementing the new
Form 990 since its arrival in Tax Year 2008. From the outset
of the re-design process, the IRS consistently identified three
guiding principles underlying the re-design: (1) enhancing
transparency, (2) promoting tax compliance, and (3) minimizing the burden on the filing organization. Later, the IRS jettisoned the third guiding principle, apparently conceding that
nothing about the new Form 990 alleviated any burden on exempt organizations. Further, while principles (1) and (2) may
be laudable, the exempt organization sector reacted with grave
concern over, among other things, (i) what the IRS might do
with all of this new information it was collecting and (ii) how
delving into corporate governance and operations related to
tax compliance.
The 2012 Work Plan sheds some light on these concerns. First, the IRS acknowledges that the revised Form 990
“has provided EO with a wealth of information on exempt
organizations. EO has used this information to develop risk
models to assess the likelihood of noncompliance by organizations . . .” (2012 Work Plan, p.8) Beyond this sort of generalized assertion, there is sparse guidance as to where the Exempt
Organizations Division is going with this “wealth” of information. However, the Work Plan identifies two areas of potential concern to the Greek industry.
First, the EO Division plans to devote resources to
unrelated business income. Specifically, if an organization
reports unrelated business activities, but does not file a Form
990-T, the return will be flagged for further examination. In
addition, the EO Division plans to review Form 990-T data

B) Group Rulings
In June 2011, the Advisory Committee on Tax Exempt and Government Entities issued a report on group exemptions. The ACT recommended the elimination of group
returns by eliminating the regulatory authority of the parent to
file group returns on behalf of its subordinates. This could
have a significant impact on the Greek industry as chapters
and local house corporations that have taken advantage of the
simplified reporting mechanism to deal with tax returns would
now be required to file their own returns.
In the 2012 Work Plan, the IRS outlines a process to
evaluate the ACT recommendations by sending questionnaires
to group filers. It is unknown whether any Greek organization
will be targeted to receive the questionnaire. The questionnaires will be aimed at identifying how central organizations
exercise on-going general supervision or control over their
subordinate organizations sufficient to justify a group exemption. This inquiry will be of significant concern to the Greek
industry, both in doing what may be possible to save the group
exemption while being cognizant of the control issue raised by
the IRS inquiry.
 Sean P. Callan
 John E. Christopher

Save the Date for the Fraternal Law Conference
Fraternal Law Partners, a division of Manley Burke, LPA, is pleased to announce the return of the Fraternal Law Conference in 2012. The Fraternal
Law Conference is the leading legal education event for fraternities, sororities and their related foundations, and will touch on a number of topics related to
risk management and hazing, corporate governance and tax law.
Starting this year, the Conference will become an annual event. Additionally, 2012 is the first year the Fraternal Law Conference will offer a dualtrack format. One track will address the inner workings of fraternities and sororities, while the second will be targeted specifically to the unique needs of
foundations. There will also be a number of shared sessions that will benefit all attendees.
Here are the essential details of the 2012 Fraternal Law Conference:
When: Fr iday, Nov. 9, 2012 from 8:00 a.m. to 5:00 p.m. and Satur day, Nov. 10, 2012 from 8:00 a.m. to Noon.
Where: Downtown Cincinnati, Ohio, in the Westin Hotel.
Who should attend: The president, tr easur er/finance officer , executive dir ector, dir ector of business operations, director of chapter ser vices,
attorney/legal counsel and risk management leaders at fraternities, sororities and related foundations. Leaders of host institutions such as deans of student
life, directors of Greek life or other student life officers would also benefit from the Conference.
Cost: Each registration is $395 and includes the conference, all confer ence mater ials, br eakfast on Nov. 9 and 10, lunch on Nov. 9 and a
cocktail reception on Nov. 9. Travel and accommodations are separate. For the convenience of attendees, a block of rooms have been reserved at the Westin Cincinnati.
How to register: Registration will open May 1, 2012 at www.Frater nalLaw.com.
For more information: After May 1, 2012 and thr oughout the summer , visit www.Frater nalLaw.com for infor mation on speaker s, topics
and additional details related to the Fraternal Law Conference. This site will be consistently updated
as new information is received, so attendees are encouraged to check the site often. Interested indi©2012 Manley Burke
viduals may also contact Dan McCarthy at dan.mccarthy@fraternallaw.com or John Christopher at
A Legal Professional Association
john.christopher@fraternallaw.com with specific questions about the Conference.
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